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Executive Summary

On 16" of August 2021, President Muhammadu
Buhari signed the Petroleum Industry Act, 2021
(“PIA”) into law. The PIA introduces a new legal
regime for the Nigerian oil and gas industry. The
objectives behind the PIA are to create efficient and
effective governing institutions with clear and
separate roles in the Nigerian petroleum industry;
promote transparency, good governance and
accountability in the administration of the petroleum
resources of Nigeria and to foster a business
environment conducive for petroleum operations,
amongst many other laudable objectives." The PIA
further ushers in far-reaching reforms to the
governance, administrative, regulatory, licensing and
fiscal framework of the Nigerian petroleum industry.

This Guide therefore aims to provide an overview of
the pertinent changes and introductions made by the
PIAinrelation to the oiland gas business in Nigeria.

Accordingly, in Chapter 1 of this Guide, the petroleum

ownership structure in Nigeria and the governance
institutions in the oil and gas industry were

'Section 2 of the PIA

considered. In Chapter 2, we examined the licensing
framework under the PIA while in Chapter 3, we took
a dive into the investment frameworks available to
investors wishing to operate in the Nigerian oil and
gas industry: On the other hand, the divestment
options opened to investors exiting the oil and gas
business in Nigeria are treated in Chapter 4 of this
Guide.

The PIA introduces some reforms in the regulatory
framework for the gas sector of the petroleum
industry which are x-rayed in Chapter 5 of this Guide.
Furthermore, the PIA makes elaborate provisions for
the development of oil and gas host communities
which are examined in Chapter 6. In Chapter 7 of this
Guide, the new fiscal regime introduced by the PIA
are examined.

Finally,in Chapters 8 and 9 of this Guide, we provided
insight on the principal petroleum and
environmental laws and regulations now regulating
activities in the oil and gas industry.
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1. OWNERSHIP STRUCTURE AND GOVERNANCE INSTITUTIONS IN THE PETROLEUM INDUSTRY

The Petroleum Industry Act, 2021 defines “Petroleum” as hydrocarbons and Previously, various activities and distinct segments in the petroleum industry were
associated substances as they exist in their natural state in strata, and it regulated by different agencies. However, the enactment of the PIA has brought about
includes crude oil, natural gas, condensate and mixtures of any of them, but some streamlining in the governance and regulations of the oil and gas industry. The PIA
doesnotinclude bitumen and coal. abrogates the Department of Petroleum Resources (“DPR”), the Petroleum Products
Pricing Regulatory Agency (“PPPRA”) and the Petroleum Equalisation Fund
Section 44(3) of the Constitution of the Federal Republic of Nigeria 1999, (Management Board) (“PEF”). In lieu of the defunct agencies, the PIA creates new
Section 1 of the PIA and other Nigerian territorial legislation vest the entire regulatory agencies which are the Nigerian Upstream Regulatory Commission (the
property and ownership of petroleum, all minerals, mineral oils and natural gas “Upstream Commission”) and the Nigerian Midstream and Downstream Petroleum
within Nigeria and its territorial waters, continental shelf and exclusive Regulatory Authority (the “Authority”) to assume the roles of these other agencies.

economiczone, in the federal government of Nigeria.

The schematic below highlights the agencies that will no longer exist in the
petroleum industry and the newly created agencies that will assume their roles:
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PPPRA - Petroleum Products Pricing Regulatory Agency; NNPC - Nigerian National Petroleum Corporation;
F . NNPC LTD - Nigerian National Petroleum Company Limited; THE COMMISSION - Nigerian Upstream Regulatory Commission;

THE AUTHORITY - Nigerian Midstream and Downstream Regulatory Authority.
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Accordingly, the following ministries, departments and agencies are
charged with varying responsibilities in the petroleum industry.

Key Regulatory Agencies

LEGEND:

MPR: Ministry of Petroleum Resources, NUPRC: Nigerian Upstream Regulatory Commission
NMDPRA: Nigerian Midstream and Downstream Regulatory Authority, NCDMB: Nigerian Content Development and Monitoring Board
FME: Federal Ministry of Environment, NOSDRA: National Oil Spill Detection and Response Agency

FIRS: Federal Inland Revenue Service, FMF: Federal Ministry of Finance

OIL AND GAS GUIDE, 2021 PETROLEUM INDUSTRY ACT FOCUSED




1.1 Ministry of Petroleum Resources

The Ministry of Petroleum Resources is responsible for the
articulation, implementation and regulation of policies in the
Nigerian oil and gas sector and is headed by the Minister of
Petroleum Resources (the “Minister”).

Under the newly enacted PIA, the powers of the Minister which were
available under the previous petroleum regime were substantially
altered. For instance, the Minister's wide and discretionary powers

Accordingly, the powers at the disposal of the Minister under the new petroleum regime include:

to formulate, monitor and administer

e government policy in the
petroleum industry;

to request license/lease holders to
provide petroleum products to the

. and petroleum mining leases upon the
° Federal Government or crude oil to o p . g p
: . ! recommendation of the Upstream
third parties who own licenses to e
Commission;

operate refineries:

to revoke and assign interests in
petroleum prospecting licenses and
petroleum mining leases upon the
recommendation of the Upstream
Commission;

Minister by or under the PIA.

to exercise general supervision over
the affairs and operations of the
petroleum industry;

to grant petroleum prospecting licenses

to suspend petroleum operations in
any area upon the recommendation of the
Upstream Commission or the Authority;

delegate in writing to the Chief Executive of the Upstream
Commission or the Authority any power conferred on the

in the award, assignment and revocation of licenses and leases
under the Petroleum Act regime has been whittled down by the PIA
which introduces greater objectivity and transparency in the award,
assignment and revocation process. In addition, the power to
award such licenses and leases (excluding Petroleum Exploration
License (“PEL’)) can only be exercised by the Minister upon the
recommendations of the Upstream Commission or the Authority
where applicable.
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1.2 Nigerian Upstream Regulatory Commission

In terms of governance of activities in the petroleum industry, the PIA formally segments the oil and gas
industry into the upstream sector on the one hand and the midstream and downstream sectors on the
other hand. In the case of the upstream sector, the PIA established the Upstream Commission with the
primary objective of ensuring efficiency in the upstream segment of the Nigerian petroleum industry
through regulating technical and operational activities in the upstream segment of the petroleum industry
in Nigeria.

The technical functions of the Upstream Commission include:’

‘ to conduct bidding rounds . administering and enforcing . to approve and monitor the
for the award of Petroleum compliance with terms and execution of field development

Prospecting Licences (“PPL") conditions of leases and licenses plans for upstream petroleum
and Petroleum Mining granted and permits and operations.
Leases (“PML"); authorizations issued to

companies in the upstream
segment; and

The commercial functions of the Upstream Commission include:’

. to review and approve the commercial . allocating petroleum production quotas to
aspects of field development plans in curtail export of petroleum in collaboration

the upstream petroleum operations; and with the NNPC Limited.

As regards frontier basins, the Upstream Commission is responsible for developing exploration strategies and
portfolio management as well as promoting investments in the frontier basins of Nigeria.4

The Upstream Commission is a successor to the now defunct DPR
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Further to its administrative functions, the Upstream Commission is empowered to: and will take over all assets, funds, resources and other movable

and immovable properties which were previously held by the

. enforce, determine and collect royalties, make rules and regulations concerning Petroleum Inspectorate or the DPR in relation to their upstream

signature bonuses, rents and related fees, rents, royalties and payments due to operations.” However, although the DPR has been phased out under
Government other than taxes and duties. . : : ~

payments recoverable from upstream the new petroleum regime, it continues to assume the roles of the

petroleum operations;” and Upstream Commission which it performed previously, pending

when the Upstream Commission will be set up by the government.

*Section 7 of the PIA. *Section 259 (b) of the PIA.
“Section 8 of the PIA. “Section 312 (1) of the PIA.
“Section 9 (1) of the PIA.
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1.3 Nigerian Midstream and Downstream
Petroleum Regulatory Authority

The Authority is the successor to the now defunct DPR, PEF (Management Board) and will \
take over all their assets, funds, resources and other movable and immovable properties. . o : =
In the case of DPR, these assets, funds, resources and other movable and immovable
properties previously held by the DPR are expected to relate to DPR's midstream and
downstream operations.’

The primary objective of the Authority is to regulate the midstream and downstream
petroleum operations, including technical, operational, and commercial activities in that
sector while its functions include:

to grant, renew, suspend or terminate licenses, permits and
authorizations for midstream and downstream petroleum operations;

to establish consumer protection measures;

determine the domestic natural gas base price and the prices applicable
to wholesale customers of the strategic sectors and gas distributors;

to regulate supply, distribution, marketing and retail of
petroleum products;

to issue certificate of quality and quantity to exporters of crude oil,
liquefied natural gas and petroleum products;

to determine appropriate tariff methodology for processing,
transmission and transportation of natural gas, transportation
of crude and bulk storage of crude and natural gas; and

OIL AND GAS GUIDE, 2021 PETROLEUM INDUSTRY ACT FOCUSED

to determine, collect and enforce gas flare penalties
arising from midstream operations.

"Section 313 (1) of the PIA.
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1.4 Nigerian National Petroleum Company Limited

The PIA establishes the Nigerian National Petroleum Company Limited (“NNPC Limited”) as
the national oil and gas company of Nigeria to replace the Nigerian National Petroleum
Corporation (“NNPC”) established by the NNPC Act of 1977. In this regard, the PIA directs
the Minister to within 6 months of the commencement of the PIA from 16" August 2021 to
cause the incorporation of NNPC Limited under the Companies and Allied Matters Act
(“CAMA”).

The ownership of all shares in NNPC Limited will be vested in the government of the
federation at incorporation and held by the Ministry of Finance Incorporated and the
Ministry of Petroleum Incorporated in equal portions on behalf of the Federation. The PIA
mandates the NNPC Limited and any of its subsidiaries to conduct their affairs on a
commercial basis in a profitable and efficient manner without recourse to government
funds.

carry out petroleum operations

on a commercial basis;

act as concessionaire of all Production
Sharing Contracts (PSCs), Profit Sharing and

NNPC Limited will act as the winding up agent of the NNPC and will take over the assets, interests
and liabilities of the NNPC upon the determination of the assets, interests and liabilities by the
Minister. Assets, interests and liabilities of NNPC not transferred to NNPC Limited or its
subsidiary will remain the assets, interests and liabilities of NNPC until they become extinguished
or transferred to the Government. Where no determination of which assets, interests and
liabilities to be transferred has been concluded within the 18 months of the effective date of the
PIA, all the assets, interests, liabilities of NNPC will be deemed to be transferred to NNPC Limited
after the 18 months effective date.

The NNPC Limited, when formed, will be the vehicle through which the federal government will
participate in petroleum activities ranging from Exploration and Production (“E&P”) of crude oil
to the refining, marketing and distribution of petroleum. It is empowered by the PIA to participate
in petroleum development by undertaking the following activities:

carry out test marketing to ascertain the value
of crude oil and report to the Upstream Commission;

Risk Service Contracts as the national oil company;

lift and sell royalty oil and tax oil on behalf
of the Upstream Commission and the
Federal Inland Revenue Service (“FIRS”)

respectively for an agreed commercial fee;

Exploration Fund;

engage in the business of renewables

and other energy investments; and

remit the proceeds from sale of profit oil
and profit gas to the Federation less its
30% management fee and the Frontier

be vested with the rights to natural gas
under production sharing contracts;

carry out management of production sharing contracts
for a fee based on the profit oil share or profit gas share.

OIL AND GAS GUIDE, 2021 PETROLEUM INDUSTRY ACT FOCUSED




1.5 Nigerian Content Development and Monitoring Board

The Nigerian Content Development and Monitoring Board (“NCDMB”) was
established under the Nigerian Oil and Gas Industry Content Development
Act2010 (“Local ContentAct”).

The primary responsibilities of NCDMB include:

supervising, coordinating,
administering, monitoring and
managing the development of
Nigerian Content in the Nigerian
oil and gas industry.

setting guidelines and minimum
content levels for project-
related activities across the oil
and gas value chain;

awarding Certificates of
Authorisation for projects that
comply with Nigerian content
provisions; and

reviewing, assessing and approving
Nigerian content plans developed
by operators within the sector;

assisting local contractors and Nigerian
companies to develop their capabilities
and capacities to further the attainment of
the goal of developing Nigerian content in
the Nigerian oil and gas industry;

conducting studies, research,
investigations, workshops and
training aimed at advancing the
development of Nigerian content.

The Local Content Act and the efforts of the NCDMB has led
to an increase in the number of indigenous oil companies
participating in the oil and gas sector.

It is important to note the provisions of Section 309 of the
PIA, which provides that the provisions of the PIA will
prevail where they conflict with any other law, except for the
1999 Constitution as amended and the Local Content Act.




1.6 Federal Ministry of Environment

The Ministry of Environment exercises its powers in the areas of
formulating environmental policy, promoting policy awareness,
enforcement and intervention with respect to pollution and waste
management matters, coastal management, and environmental
standards and regulations.

In the case of the oil and gas industry, the Ministry of Environment is
responsible for issuing Environmental Impact Assessment Certificate
with respect to projects in the industry. It acts in collaboration with
other agencies and departments, such as the Upstream Commission
and the Authority, to ensure environmental protection and the
sustainable use of natural resources. The Ministry of Environment
acts in collaboration with other environmental bodies such as the
National Oil Spill Detection and Response Agency ("NOSDRA") to
ensure environmental protection and the sustainable use of natural
resources.




1.7 National Oil Spill Detection and
Response Agency — _ =

The NOSDRA was established pursuant to the National Oil

Spill Detection and Response Agency Act 2006 (NOSDRA = A _— . : T iy e——
Act) as part of the institutional framework responsible for - . =2 . - —
coordinating and implementing the National Oil Spill - il . — e
Contingency Plan for Nigeria in accordance with the
International Convention on Oil Pollution Preparedness,
Response and Co-operation. Section 6 of the NOSDRA Act
provides the primary functions of the NOSDRA, which
include:

. ensuring compliance with all existing
environmental legislation and detecting .
oil spills in the petroleum sector, and ‘f |

. receiving reports of oil spillages and
coordinating oil spill response activities.

OIL AND GAS GUIDE, 2021 PETROLEUM INDUSTRY ACT FOCUSED
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1.8 Federal Inland Revenue Service (“FIRS”)

The Federal Inland Revenue Service is responsible for the
administration and collection of federal government revenue in the
petroleum industry. The FIRS also performs functions which include:

to assess and collect hydrocarbon tax and to enforce
the provisions of the PIA relating to hydrocarbon
tax assessment and revenue collection;’

to assess and collect Companies Income Tax and
Tertiary Education Tax in accordance with the
PIA relating to taxable petroleum operations;’

to make regulations for ascertaining the amount of
tax to be charged upon companies engaged in
upstream petroleum operations by way of partnership
or joint venture;'’ and

to make rules specifying the form of returns, claims,
statements, and notices to be used in assessing
petroleum operations."

“Section 2
"'Section 30

Detail
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2. LICENSING FRAMEWORK UNDER THE PIA

2.1 Overview and Key Changes

The PIA introduced major changes to the licensing framework in the
oil and gas industry, such as a transparent and competitive license
award process and clearly delineating the broad categories of
licenses and permits that can be issued in the oil and gas industry as
well as the key terms of such licenses - apparently, with a view to
guiding investors' expectations. The PIA licensing framework differs
considerably from the licensing regime under the Petroleum Act,
especially by fettering the wide discretionary powers of the Minister
inthe award and revocation of licenses or leases.

Furthermore, the PIA recharacterized the nature of licenses/leases
that are granted in the upstream sector from "oil licenses or leases"
to "petroleum licenses or leases". This is perhaps in recognition of
the fact that the term "petroleum" is broader than "oil" (which is
restrictive) and includes oil and natural gas. By so doing, the PIA has
given the gas sector of the petroleum industry its much deserved
recognition.

OIL AND GAS GUIDE, 2021 PETROLEUM INDUSTRY ACT FOCUSED
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2.2 Licensing of Upstream Operations

Detail

Activities in the upstream sector of the Nigerian oil and gas industry are subject to licenses or leases. These licenses or leases are
granted only to companies that are incorporated and validly existing in Nigeria under the CAMA."” In this regard, companies

seeking to operate or operating in the upstream sector may be granted any of the followinglicenses orleases under the PIA:

Petroleum Exploration Licence (“PEL”)

This permits the licensees to carry out petroleum exploration operations on a non-exclusive
basis.” PEL has 3 years tenure and may be renewable for additional period of 3 years subject
to fulfilment of prescribed conditions."* PEL is granted by the Upstream Commission."®

Petroleum Prospecting Licence (“PPL’)

This permits the licensees to drill exploration and appraisal wells and perform
corresponding test production on an exclusive basis in addition to the activity in (a) above."
The licensee also has the right to carry away and dispose of crude oil or natural gas won or
extracted during the drilling of exploration or appraisal wells as a result of production tests,
subject to the fulfilment of obligations imposed by the PIA.” PPL is granted by the Minister on
the recommendation of the Upstream Commission. "

Acreage/Area of Operation Tenure

Onshore and shallow water acreages A tenure of 6 years, comprising of an initial
exploration period of 3 years and an optional
extension period of 3 years"

Deep offshore and frontier acreages A tenure of 10 years, comprising of an initial
exploration period of 5 years and an optional
extension period of 5 years®

However, in both instances above, where a significant gas discovery or significant
crude oil discovery has been declared by the licensee, the licensee will be entitled to
retain the area of such significant gas discovery or significant crude oil discovery for
aretention period of 10 years.

“Section 70(2) of the PIA *Section 71(1) of the PIA **Section 72(5) of the PIA “'Section 86(1) of the PIA
“Section 70(1)(a) of the PIA *Section 70(1)(b) of the PIA “Section 77(1) of the PIA “Section 86(6) of the PIA
“Section 71(3) of the PIA “Section 72(1)(b) of the PIA “Section 77(2) of the PIA

‘ Petroleum Mining Lease (“PML’)

This permits the lessee to win, work, carry away and dispose of
crude oil, condensates and natural gas on an exclusive basis in
addition to the activities in (a) and (b) above. PML has a
maximum term of 20 years which term includes the
development period of the leased area.”’ However, a PML that
continues to produce in paying quantities may be renewed by
the Upstream Commission for one or more successive additional
terms of not more than 20 years each subject to the provisions of
the PIA.”
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2.3 Marginal Fields

A marginal field is essentially an oil or gas field that has been lying fallow without
activity for seven (7) years after its discovery prior to the effective date of the PIA or
a field or discovery which has been declared a marginal field prior to 1* January
2021.%

Within 3 years of the effective date of the PIA, any marginal field that has not been
transferred to federal government will be subject to the following processes and the
holder of the Oil Mining Lease (“OMLs”) must either:**

a  presentadevelopmentplan for the field; or

b with the consent of the Upstream Commission and on terms and
conditions as the Upstream Commission may approve under
regulations, farm out the discovery to another person; or

relinquish the field in accordance with the provisions of the PIA.

However, all producing marginal fields will be allowed to continue to
operate under the original royalty rates and farm out agreements but
must convert to PMLs within 18 months from the effective date of the
PIA and enjoy the PIA fiscal regime.” On the other hand, a discovery
declared as a marginal field prior to 1" January, 2021 that is not
producing is required to convert to PPL and will benefit from the PIA
fiscalregime.”

PIA further provides that no new marginal fields will be declared under
the PIA.”

“Section 94(8)(a) of the PIA *Section 94(2) of the PIA
“Section 94(4) of the PIA “’Section 94(9) of the PIA
“Section 94(1) of the PIA



2.4 Conversion of Existing Oil Prospecting License and

0Oil Mining Lease to PPL and PML Respectively

Under the PIA framework, all existing Oil Prospecting Licenses (“OPLs”) and OMLs will automatically be converted to PPLs and PMLs upon their expiration. The effect of
conversion is that the holders of the PPLs or PMLs will be subject to the fiscal regime and incentives under the PIA* from the conversion effective date. On the other hand, where
the OPL or OML holder does not convert to PPL or PML respectively, the fiscal regime in the Petroleum Act will continue to apply to such licensee or holder but subject to the
following exceptions where the PIA terms will apply to the holder irrespective of the non-conversion®:

Where the holder is engaged in activities in midstream or
downstream gas operations, its operations will be subject to tariff
reviews, confirmations or modification made by the Authority. The
Authority is mandated to make such tariff review, modification or
confirmation within 24 months of the PIA effective date;

Where the holder is engaged in activities in midstream or
downstream gas operations or in activities in midstream or
downstream petroleum liquid operations, its shall within 18
months of the PIA effective date apply to the Authority for the
appropriate licence or permit for its operations amongst others.

of the PIA
6) of the PIA

Detail
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2.4.1 Conversion Risk

The PIA states some condition precedents that will be contained in the Conversion
Contracts. One of such conditions is that holders of OML will need to designate their
acreagesinto 5 broad classes namely:

parcels that merit an appraisal and which the holder is prepared to
presentappraisal program for exploration;

parcels the holder is prepared to make a declaration of commercial
discovery for which a field development plan is to be submitted;

parcels the holder is prepared to make a significant gas discovery or
significant crude oil discovery;

parcels which already have development programs underway; and

parcels in which regular commercial production is occurring.

OIL AND GAS GUIDE, 2021 PETROLEUM INDUSTRY ACT FOCUSED




2.5 Licensing of the Midstream and Downstream Operations

Activities in the Midstream and Downstream Operations are subject to licenses or
permits issued by the Authority provided that where the activity relates to
establishment of a refinery, the Minister will be charged with the responsibility of

2.5.1 Licensing of the Midstream and Downstream Gas Operations

The PIA provides that no person can undertake any of the activities below in the
midstream gas sub-sector withoutlicenses or permits issued by the Authority’":

establishment, construction or operation of
a facility for the processing of natural gas;

engagement in bulk transportation of natural

gas by rail, barge or other means of
transportation;

engagement in wholesale
gas supply; or

establishment, construction or operation of a
facility for the storage of natural gas;

operation of e a gas
transportation network;

engagement in the construction or operation
of petrochemical or fertilizer plants.

Also, the following activities in the downstream gas sub-sector are licensed
activities and require licenses or permits issued by the Authority:*

retail trading of
natural gas;

“Section 111(1) of the PIA
“'Section 125(1) of the PIA

“Section 125(2) ofithe/PIA
“Section 125(3) ofithe PIA

establishment, construction
or operation of a gas
distribution network; or

establishment,
construction or operation
of a facility for the supply
or trading of natural gas.

Detail

granting such a license on the recommendation of the Authority.” These licenses and
permits are issued either under the gas operations category or petroleum liquid
operations category as highlighted below:

establishment, construction or operation
of a gas transportation pipeline;

establishment, construction or operation of a
terminal, jetty, or other facility for the export
or importation of natural gas;

However, the Authority may, by regulation,
prescribe additional activities that can be
undertaken only on the basis of a licence or permit
issued by the Authority.” The PIA also imposes an
obligation on holders of subsisting leases, licences
or permits who are engaged in activities in
midstream or downstream gas operations prior to
the effective date of the PIA to apply to the
Authority within 18 months from the effective date
of the PIA for the appropriate licences or permits,
asapplicable.

20
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2.5.2 Licensing of the Midstream and Downstream Petroleum Liquids Operations

The PIA provides that no person can undertake any of the activities below in the midstream
petroleum liquids sub-sector withoutlicenses or permits issued by the Authority:*

‘ establishment, construction or operation of a ‘

. e lishment, construction or ration of
terminal or other facility for the export or establishment, constructionioRUHEENEEE

‘ establishment, construction or
crude oil refinery;

operation of a pipeline for the bulk

importation of crude oil or petroleum products; transportation of petroleum liquids;
‘ e.nga.lging in k_)UIk transportation of petr'ole.um ‘ establishment, construction or operation of a ‘ establishment, construction or operation of a
liquids by rail, barge or other means within

Nigeri facility for the bulk storage of petroleum liquids; liquids transportation network;
igeria;
undertaking the construction or operation of

. engaging in the bulk sale of petroleum liquids, or ‘ any facility for the production of lubricants or
petrochemicals based on petroleum products.

Also, the following activities in the downstream petroleum liquids sub-sector are ._J—-‘." ‘- | =1 .
licensed activities and require licenses or permits issued by the Authority:* P ek . \

‘ construction or operation of
any facility for the distribution
or sale of petroleum products
to retail customers;

‘ establishment, construction or
operation of a depot for the storage
of petroleum products; or

‘ undertake distribution,
marketing or retail

OIL AND GAS GUIDE, 2021 PETROLEUM INDUSTRY ACT FOCUSED

However, the Authority may, by regulation, prescribe [
additional activities that can be undertaken only on the basis ¢
ofalicence or permitissued by the Authority™

*'Section 174(1) of the PIA
*Section 174(2) of the PIA
“Section 174(3) of the PIA






3. PRIVATE INVESTMENT FRAMEWORK

3.1 Private Investment in the Upstream Sector

The primary means by which private investors can participate in the oil and gas sector in Nigeria are as follows:

' through the procurement of a .
licence or lease in a licensing

bid round; or

through the acquisition of participatory '
interest in an existing licence/lease, or
acquisition of indirect participatory interest in

a company with an existing licence/lease; or

Detail

through the acquisition of
economic interest in an
existing licence of a company.

3.1.1 Participation through Procurement of a Licence or Lease in the Upstream Sector During a Licensing Bid Round

As earlier highlighted, an investor may operate
under a PEL, PPL or PML. However, a private
investor seeking to undertake full-scale
commercial production of oil and gas in an area will
have to apply for a PML in order to produce
petroleum in Nigeria. PPL and PML are granted by
the Minister on the recommendation of the
Upstream Commission following a fair, transparent
and competitive bidding process and in compliance
with the provisions of the PIA, regulations made
under the PIA and licensing round guidelines
issued by the Upstream Commission.’’ The
requirement of competitive bidding was
introduced by PIA as same was not contained in the
old Petroleum Act. However, where there is a
bilateral or multi-lateral agreement between
Nigeria and another country, the federal
government may, for strategic purposes and in
return for substantive benefits to the nation, direct
the Upstream Commission to negotiate and award
a PPL or a PML to a qualified investor identified in
the agreement or treaty.”

The licensing round for the grant of the PML or PPL mustbe accompanied with a model PPL or PML the winning bidders
are expected to sign. Furthermore, this PPL or PML will not be granted by the Minister unless the appropriate model
contract is contained/attached to the licence or lease as a guide on the relevant fiscal obligations the winning bidders
will be subject to. The following are the model contracts provided in the PIA: ¥

a concession agreement for exploration,
development and production of petroleum, .
which may include an incorporated or
unincorporated joint venture with NNPC

Limited;

a profit sharing contract which is a
production sharing contract whereby the .
profit oil is provided in cash to Government;

any contract being a variation of the contracts
framework listed in (a), (b) (c) or (d) above or a
contract which, at the time, is an internationally
recognised form of contract for the exploration
and production of petroleum.

production sharing contract for the exploration,
development and production of petroleum on terms
under which the financial risk-bearing party shall
recover costs from a share of production as
established in the contract from the applicable area;

arisk service contract for the exploration,
development and production of petroleum on
terms under which the financial risk-bearing
party shall recover costs by a payment in cash or
in kind from petroleum produced from the
applicable area; and

The concession model contract in (a) above (analogous to a joint venture arrangement) must include a carried interest provision, whereby the federal government through the
NNPC Limited has the right to participate up to 60% in the contract. In the same vein, the right to participate must be from any time upon the grant of the licence or lease amongst

other conditions."

“Section 73(1) of the PIA
“Section 74(3) of the PIA

“Sections 75 and 85(2) of the PIA
“Section 85(4) of the PIA
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3.1.2 Acquisition of Participatory Interest in an Existing Licence, or Acquisition of

Indirect Participatory Interest in a Company with an Existing Licence

Other than an application for a PPL or an PML in a licensing bid round, another
means by which a private investor can hold rights to oil and gas interest is by
acquisition of the license or interest held by another company with an existing
licence either wholly or partly. Alternatively, the company may make an indirect
acquisition of thatinterest through the acquisition of shares of the company with an
interestinalicence.

However, the acquisition of oil and gas interest in any of the circumstances above is
subject to Ministerial consent. In this regard, the PIA provides that a holder of a PPL
or PML will not assign, novate or transfer his licence or lease or any right, power or
interestor a shareholder of an incorporated joint venture shall not sell or transfer its
shares without prior written consent of the Minister which consent is granted upon
the recommendation of the Upstream Commission.” In the case of PEL, only the
consent of the Upstream Commission is required.

¢

i

"'Section 95(1) and (2) of the PIA
“Section 95(14) of the PIA

&

i
| > s
M bi ", ﬂl‘-' qf ".m'

Similarly, a Change of Control in the holder of a licence or lease is deemed as an
assignment and requiring Ministerial consent. The terms Change of Control is
defined in PIA to mean any person or persons acting jointly or in concert, to acquire
direct or indirect beneficial ownership of a percentage of the voting power of the
outstanding voting securities of the holder, by contract or otherwise, that exceeds
50% atany time."

Accordingly, the PIA gave an expansive definition of transactions that require
Ministerial consent beyond the language employed by the drafters of the Petroleum
Act and the Oil Pipeline Act by specifically extending the consent requirement to
direct acquisition of participatory interest in licenses and leases and indirect
acquisition of such interest through share purchase or Change of Control.
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(A)Requirements on Sale of Business

(A)(I) Consent Procedure and Documentation Requirement

The procedure for obtaining the Minister's consentis by an application to the Upstream
Commission in the format prescribed by the Upstream Commission for the approval of
the transfer. The application should be accompanied with any other information that
may be determined pursuant to any regulations published by the Upstream
Commission. At this time, the Upstream Commission is yet to issue any consent
regulations in this regard. However, the DPR Guidelines and Procedures for Obtaining

Minister's Consent to the Assignmentof Interestin Oil and Gas Assets 2021 require that
the following documents are submitted in the event of an application for consent:

‘ Deed of Assignment;

A catalogue of the assignor’s
exploration and production
activities carried out in the
asset to date;

The Sale and Purchase
Agreement (SPA) between
the parties;

Copy of existing Joint Operating
Agreement or production sharing
contract, where applicable;

The assignee’s technical and
financial track records in exploration
and production operations;

In the case of an assignment by way of a
reorganisation of a company (through
merger, acquisition, takeover, etc), a copy of
relevant approvals, documents and rules
governing the re-organisation in the
relevant jurisdiction.

“Section 95(11) of the PIA

Detail

The Upstream Commission is required to act on the application within 60 days of
the receipt of same and thereafter forward the application to the Minister. Within
60 days of the receipt of the Upstream Commission’s recommendation, the Minister
is mandated to consider same for approval and the approval should not be
unreasonably withheld.

The key considerations for the grant of the license by the Minister include the

following:*

is the applicant a company
incorporated in Nigeria?

is the applicant of good
reputation and standing?

does the applicant has sufficient
technical knowledge, experience
and financial resources to enable
it effectively carry out all
responsibilities of a licensee or
lessee under the licence or lease; and

will the applicant comply
with the Federal Competition
and Consumer Protection
Act, 2018?

Where the Minister rejects the recommendation of the Upstream Commission, the
Minister shall provide the reason for such rejection. Where no response on the
application has been received within 60 working days from the receipt of the
recommendation of the Upstream Commission, the consent of the Minister will be
deemed to have been granted.

Where the consent of the Minister is granted in respect of the application for a
transfer, the Upstream Commission will promptly record the transfer in the
appropriate register and communicate the refusal or approval of the application to
the applicantin writing.

In the case of refusal of the application, the Upstream Commission must inform the
applicant of the reasons for the refusal and may give the applicant or a relevant
third party reasonable time to make further representations in respect of the
application.

25
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(A)(II) FIRS Approval of the Business Sale

Section 271(7) of the PIA provides that no merger, take-over, transfer or
restructuring of a trade or business carried on by an upstream company will take
place without the approval and having obtained direction of the FIRS on any tax that
may be due and payable. Similar provision is also contained in section 29(12) of the
Companies Income Tax Act applicable to midstream and downstream companies.

(A)(III) Federal Competition and Consumer Protection
Commission’s Notification and Approval of the Business Sale

Under the Federal Competition and Consumer Protection Act, 2019 (“FCCP Act”),
the notification and the approval of the Federal Competition and Consumer
Protection Commission (“FCCPC”) is required before an undertaking can conclude a
“merger” thatis within the notification threshold set by the FCCPC in aregulation.*

In this regard, Regulation 1.1 of the FCCPC Notice of Threshold for Merger
Notification Pursuant to Section 93(4), 2019 provides that mergers will be notifiable
before implementation if in the financial year preceding the merger, the combined
annual turnover of the acquiring company and the target company in, into or from
Nigeria equals or exceeds NGN1,000,000,000 (one billion naira or the annual
turnover of the target company/undertaking in, into or from Nigeria equals or
exceeds NGN500,000,000 (five hundred million).

The term “merger” on the other hand is defined in a wide sense under the FCCP Act
to the effect that it occurs when one or more undertakings directly or indirectly
acquire or establish direct or indirect control over the whole or part of the business
ofanother undertaking through any of the following means*:

. the purchase or lease . the amalgamation or . a joint venture.

of the shares, an other combination with
interest or assets of the other undertaking in
the other undertaking question, or

in question;

*“Section 93(1) and (6) of the FCCP Act
“Section 92(1) of the FCCP Act

Detail

An undertaking has control over the business of another undertaking above if it:

3.1.3 Acquisition of Economic Interest in an Existing Licence
of a Company

An economic interest is acquired in cases where a private investor invests in the
petroleum activities of a company that has a licence (e.g. by provision of funding and
technical support) in return for a share in the production accruing from the company’s
oil or gas well. Under this arrangement, the investor does not make a direct acquisition
ofthe existing company’s participation interest in the license/lease or acquire indirect
participation interest through purchase of the shares of the company with the existing
license but rather acquires an economic interest through provision of financial and
technical supportto the company’s development and production activities.

It is noteworthy to mention that this type of participation in the oil and gas industry
doesnotrequire Ministerial consent.
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3.2 Private Investment in the Midstream and
Downstream Petroleum Operations

Similar to the investment framework discussed above with respect to investment in the upstream sector,
aninvestor can participate in the midstream or downstream sectors through any of the following means:

through the procurement of a licence
or permit applicable to the activities
the investor wishes to undertake; or

through the acquisition of interest in an existing
licence, or by indirect acquisition through the
acquisition of shares of a company with an
interest in a licence.

The legal principles underpinning the above investments frameworks are similar to the investment
frameworkin the upstream sector save for the following notable differences:

‘ Application for license to conduct midstream or downstream

operations is made to and granted by the Authority. The only
exception is in the case of application for refinery license which is
granted by the Minister upon the recommendation of the Authority;

Upon transfer of any interest in a license, the Authority is the
relevant regulator that grants the consent for such a transfer.

Detail

3.3 Creation of Security Over Upstream License
or Lease or Interest

Oil and gas business is capital intensive and therefore itis typical
for holders of petroleum licenses and assets to raise debt
funding and seek to charge their assets as security for the debt.
With specific regard to the creation of securities over a PEL, PPL
or PML, the PIA states that a holder of such license or lease may
by way of security, wholly or partly assign, pledge, mortgage,
charge or hypothecate its interests under the applicable licence,
lease or grant a security interest in respect of the interest,
provided that the consent of the Upstream Commission shall be
obtained.

Therefore, the Upstream Commission’s consent is a condition
precedent to the creation of security interest over petroleum
licenses orlease in Nigeria.

27
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4. DIVESTMENTS

4.1 Sale of Participatory Interest in an Existing Licence, or Sale of
Indirect Participatory Interest in a Company with an Existing Licence

Divestment of interests in the oil and gas sector in Nigeria is typically done through
the assignment of the relevant licence/lease and assets or through sale of shares in
the divesting entity.

The legal requirements for this type of divestment are considered in Chapter 3
above and need no repetition.

Other forms of divestment captured in the PIA include the following:
relinquishmentoflicense (both compulsory or voluntary) and license surrender.

4.2 Compulsory Relinquishment

The PIA generally emphasizes the concept of “drill or drop” which essentially
requires an operator to drill a well within a certain length of time or give up the
licence area. The PIA therefore does not encourage a situation where operators will
leave oil and gas wells idle (except in circumstances like a force majeure situation)
since such actions results inloss of revenue to the government.

The circumstances under which PPL and PML holders will have to relinquish their
license/leases are as follows:

Prior to the expiration period of the license, a PPL holder mustrelinquish every area that
is not an appraisal area (i.e. an area where petroleum discovery have been made and
which the licensee considers merit appraisal), retention area (i.e. an area where
significant crude oil or gas discovery has been made and retained by the licensee for
further drill appraisal) or lease area. Relinquishment is made on the basis of parcels or

sub-parcel.”

In the same vein, PPL holders shall upon the expiration of the 10 years retention period
immediately relinquish the retention area he has not declared a commercial discovery.”

““Section 88(1) and (2) of the PIA.
“’Section 78(13) of the PIA.

Detail

The lessee will after 10 years of the commencement of his PML relinquish all
parcels which do not fall within the boundary of its producing field and any
formation deeper than the deepest producing formation shall be relinquished,
and the deep rights shall vestin the government.

4.3 Voluntary Relinquishment

PPL holder may voluntarily relinquish parcels and sub-parcels of its license areas
provided that he has complied with the obligations imposed on him in the PPL
and the shape of the relinquished block is approved by the Upstream
Commission.

4.4 Surrender

Holders of PEL, PPL or PML may surrender part or the whole of the licensed or
leased area, provided that such a holder has complied with the obligations
imposed on him under the applicable licence or lease and has given three (3)
months' notice in writing to the Upstream Commission prior to the surrender.
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5. GAS SECTOR PROVISIONS

5.1 Overview

Unlike the Petroleum Act, 1969 which
treated gas a by-product of oil operation,
the PIA considers natural gas as a stand-
alone resource and makes abundant
provisions on the regulation and unlocking
of the gas sector. Some of the provisions on
the regulation of the gas sector include the
following:

5.2 The Gas Aggregator

The PIA provides that the Authority will issue to any qualifying person a domestic
gas aggregation license to support the implementation of the domestic gas delivery
obligation amongst other.” The domestic gas aggregation license will be issued for a
period of 2 years and subject to renewal for a further period of 2 years in each
instance until the attainment of liquidity in the domestic gas market, whereupon
gas aggregation will cease, and the domestic gas aggregation licence will be
terminated by the Authority.” It follows therefore that upon attainment of liquidity
in the domestic gas market, the Gas Aggregation Company Nigeria Limited
(“GACN™") will cease to exist.

The domestic gas aggregator will be a not-for-profit company limited by guarantee
and established under the CAMA.* Given that GACN is currently a limited liability
company;, it follows that it will need to wind up and re-register as a company limited
by guarantee. Also, the PIA states that the ownership of the company may be by a
combination of licensees or lessees, wholesale customers and other interested
parties, such as licensees of gas transportation pipelines and gas transportation
networks. Provided that the company shall not be affiliate of these entities or be
controlled by them.™

“*Sections 153(1) and 154(a) of the PIA
“Section 153(2) and (3) of the PIA
*Section 155(1) of the PIA

*'Section 155(2) of the PIA
**Section 110(1) of the PIA
**Section 110(2) of the PIA

*'Section 110(3) of the PIA
“*Section 110(3) of the PIA
**Section 110(8) and (9) of the PIA

Detail

5.3 Domestic Gas Delivery Obligations

The PIA empowers the Upstream Commission to, by a regulation or guideline made
under the PIA to prescribe and allocate domestic gas delivery obligation among all OML
and PML holders before 1st March of each year, based on the domestic gas demand
requirements as well as to enforce compliance of this obligation by these lessees.”

These lessees may voluntarily conclude contracts for the supply of gas to the wholesale
customers of the strategic sectors, or with wholesale gas suppliers supplying the
strategic sectors on a “free market basis” and notify the Upstream Commission
accordingly of such contracts. The term “strategic sectors” is not defined in the PIA but
the National Domestic Gas Supply and Pricing Policy, 2008 defined the terms “strategic
domestic sector” and “strategic industrial sector” to essentially mean the power sector
and industries that utilise gas as feedstock in their production such as the fertilizer
companies. The consequence of this is that where the volume of the gas contracts with
these strategic sectors customers is equal to or higher than the domestic gas delivery
obligations for the lessees, then such alessee™:

may deliver further
supplies of marketable
natural gas to the domestic
market on a willing seller -
willing buyer basis.™

will be deemed to . not be a producer
have fulfilled its client of the gas
domestic gas aggregator GACN and
delivery must also inform the
obligation; gas aggregator; and

Also, lessees/gas producers that wish to supply wholesale customers who are not part of
the strategic sectors may deliver further supplies of marketable natural gas to the
domestic market on awilling seller - willing buyer basis.*

A lessee who fails to comply with its domestic gas delivery obligation will be liable to
penalty of US$3.50 per MMBtu which amount is subject to adjustment by the Upstream
Commission through a regulation or the penalty imposed on the gas purchase contract
between the lessee and the wholesale supplier of the strategic sector. *
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5.4 Gas Pricing

The Authority is empowered to determine the domestic base price for natural gas including the
prices for the power sector, commercial sector, and gas based industries in accordance with the
provisions of section 167 and the Third Schedule to the PIA. This price determination shall be
done yearly”” and the Authority will continue to determine the price for these sectors above ifin
its opinion, the control of prices for natural gas is required.”

However, the price control and the corresponding role of the domestic gas aggregator will not be
required when the entire domestic gas demand requirement (i.e. the total amount of marketable
natural gas required for all wholesale customers of the strategic sectors) has been met, or where
the domestic market for natural gas is largely characterized by free market based contracting for
natural gas between willing buyers and willing sellers.”

The table below highlights the price of gas payable by the different sectors under the PIA*:

Sector

Gas Price

Power Sector

Domestic base price at the marketable
natural gas delivery point

Commercial sector

Domestic base price at the marketable
natural gas delivery point plus US$0.50
per MMBtu

Gas distributors

Price determined through negotiation
provided that such price shall not
exceed the commercial sector price

Gas based industries

“Section 167(1) of the PIA
*Section 167(2) of thePIA
*Section of the P e

o :Se tion 16 ' )

Price determined in accordance with the
pricing principles and formula specified in
the Fourth Schedule to the PIA. However, the
floor price is US$0.90 per MMBtu while the
ceiling price is the domestic base price
applicable for any particular year.

Detail

5.5 Establishment of the Midstream and

Downstream Gas Infrastructure Fund

The PIA establishes the Midstream and Downstream Gas Infrastructure
Fund as a body corporate with a Governing Council that supervises and
make investments decisions over the Fund. The purpose of the Fund is to
make equity investments of government-owned participating or
shareholder interests, in infrastructure related to midstream and
downstream gas operations aimed atreducing or eliminating gas flaring;
increasing the domestic consumption of natural gas in Nigeria in projects
which are financed in part by private investment and encouraging
private investment through risk sharing by participating initially in
selected high risk projects and in such other equity investments that
encourage investmentin midstream and downstream gas infrastructure.

32

OIL AND GAS GUIDE, 2021 PETROLEUM INDUSTRY ACT FOCUSED



Detail 33

5.6 Gas Flaring g

Gas flaring has been a major environmental issue plaguing petroleum operations in Nigeria for many
decades. Due to the huge costs of producing and commercializing natural gas in Nigeria vis-a-vis the
dearth of gas infrastructure in Nigeria and the unfavourable gas pricing amongst others, operators are
willing to choose the option of flaring or venting associated gas they do not require in the course of
their crude oil production. | 1

In response to the above issue, the PIA has upheld the prohibition of gas flaring in existing regulations 4 f‘}; '-E

by stating thatalicensee, lessee or marginal field operator that flares or vents natural gas, exceptin the =
case of an emergency, pursuant to an exemption granted by the Upstream Commission, or as an T
acceptable safety practice under established regulations, commits an offence and is liable to a fine as -
prescribed by the Upstream Commission in regulations under the PIA.

5.7 Gas Network Code

The PIA recognizes and validates the existing Nigerian Gas Transportation
Network Code (“Network Code”) which became effective on 10th February 2020.
Essentially, the Network Code prescribes the operational, contractual, and
commercial framework that would apply to transactions between gas
transporters and gas shippers in relation to the existing and prospective gas
transportation network system in Nigeria.

Notwithstanding, the PIA empowers the Authority to modify the existing Network

Code, or establish new codes following appropriate consultations with
stakeholders in midstream and downstream gas operations.

OIL AND GAS GUIDE, 2021 PETROLEUM INDUSTRY ACT FOCUSED
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6. HOST COMMUNITIES DEVELOPMENT

6.1 Establishment of the Host Communities Development Trust

Oil and gas host communities suffer so much from the negative impact of petroleum
operations and therefore the need to compensate them by the oil and gas companies
operating in these communities cannot be overemphasized. In recognition of this
fact, the PIA provides for the establishment of the Host Communities Development
Trust (“HCDT”) with the objectives of financing execution of projects for the benefit
and sustainable development of the host communities, facilitate economic
empowerment opportunities in the host communitiesamongst others.

The PIA further mandates holders of interest in PPLs or PMLs (i.e Settlors) or
owners of designated facilities as defined in the PIA, whose area of operations are
located in or appurtenant to any community or communities to incorporate and
operate HCDT within the timeline below:

S/N  Nature of Interest Timeline
il Existing OMLs Within 12 months from the
effective date of the PIA
2 Existing designated facilities =~ Within 12 months from the
effective date of the PIA
3 New designated facilities Within 12 months from the
under construction on the effective date of the PIA

effective date of the PIA

4 Existing OPLs Prior to the application for the
field development plan
) PPLs and PMLs Prior to the application for the
field development plan
6 Licensees of designated Prior to commencement of
facilities” granted under commercial operations
the PIA

*'The term "designated facilities" is defined in section 318 of the PIA to mean petroleum terminals, crude
oil and natural gas transportation pipelines, bulk storage tank farms, refineries, and gas processing
plants in midstream petroleum operations and petrochemical plants.

3

’
""' ;

Such holders are further required to allocate 3% of their
actual annual operating expenditure of the preceding
financial years in upstream petroleum operations to the host
communities via the Host Community Development Trust
scheme;

Yoo *' |



The key organs of Host Communities Development Trust are as follows:

S/N Entity Key Responsibility
1  Upstream a) Setting up the HCDT and appointment of the Board
Licensees/Lessees  of Trustees of HCDT; and

(i.e. Settlors)

b) Conducting host community needs assessment to
determine the needs of each host community.

2 Upstream a) Making regulations on host communities issues; and
Commlssm.n and b) Approval of the Board of Trustees members.
the Authority
3 Board of Trustees a) Approval of projects for which the host
of HCDT community development fund will be utilized; and
b) Setting up the Management Committee of the
HCDT and appointment of its members.
4  Management a) Prepare and submit the budget of the host communities
Committee development trust to the Board of Trustees for approval; and
b) Develop and manage the contracting process for awarding
projects on behalf of the host communities development
trust, subject to the approval of the Board of Trustees.
5  Advisory a) Monitoring and making reports on the progress of projects
Committee being executed in the community to the management
committee; and
b) Advising the management committee on activities that
improve the security of infrastructure and promotion of
peacebuilding within the community and entire area of
operation.
6  Fund Managers a) Managing and investing the reserve fund.

“*Section 244 of the PIA
“*Section 257 (2) of the PIA

Detail

The failure of a Settlor to establish the HCDT may be grounds for
revocation of the applicable licence orlease.

The PIA limits the scope of application of funds in the HCDT to
use exclusively for the implementation of the applicable host
community development plan. In doing so, the Board of Trustees
are required to undertake an annual allocation of funds received
in the following ratio:

20% to the reserve fund to be
invested for use where there is
cessation in the contributions
from the Settlor; and

75% to the capital
fund for capital
projects;

An amount not exceeding
5% for administrative cost
of running the trust.

While the entitlement of the host communities to the benefits of
the HCDT arrangement may appear absolute, a host community
will forfeit its entitlement to any contribution to extent of the
expenses incurred to repair damage to petroleum and
designated facilities or disruptions to production activities
within the host community caused by an act of vandalism,
sabotage, or civil unrest.”
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Detail

7. FISCAL REGIME UNDER THE PIA

The PIA introduces significant changes to the fiscal framework envisaged under
the previous Petroleum Act 1969, Deep Offshore and Inland Basin Production
Sharing Contracts Act, Petroleum Profits Tax Act (“PPTA”) and the Petroleum
(Drilling and Production) Regulations 1969. The changes cut across, the
administration of fiscal regime, applicable taxes, computation, and incentives
applicable to players in the petroleum industry. The changes introduced under the
PIA have the objectives of establishing a fiscal framework that encourages
investments in the Nigerian petroleum industry, balancing rewards with risks and
enhancing revenues to the Federal Government of Nigeria.” The key changes
under the PIA are as follows:

7.1 Administration of the Fiscal Regime®

The administration and collection of Government revenue under the PIA is vested
in the FIRS, the Upstream Commission and the Authority with the following
respective obligations:

‘ FIRS is responsible for collection, assessment and enforcement
of hydrocarbon tax, companies’ income tax and tertiary
education tax with respect to taxable petroleum operations.*

. The Upstream Commission is responsible for the determination
and collection of royalties, rents, signature bonus and other
related payments as well as production shares in model contracts
which involve production sharing, profit sharing or risk sharing.

‘ The Authority is responsible for the determination, collection
and enforcement of gas flare penalties arising from midstream
and downstream operations.
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“'Section 258 1(a) of the PIA
“Section 259 of the PIA
“Section 259(1) of the PIA



7.2 Hydrocarbon Tax"

The PIA introduces a hydrocarbon tax regime which applies to upstream
companies carrying out onshore and shallow water operations.” The petroleum
products subject to hydrocarbon tax are®; crude oil, field condensates and liquid
natural gas liquids derived from associated gas and produced in the upstream of
the measurement points.

In contrast with the above, the following petroleum products are not subject to
hydrocarbon tax:”

Associated natural gas, including gaseous natural gas liquids
produced in the field and contained in the rich gas, and non-
associated natural gas.

‘ Condensates and natural gas liquids produced from non-
associated gas in fields or gas processing plants, to the extent that
the related volumes are ascertainable at the measurement points
or at the exit of the gas processing plant, regardless of whether the
condensates or natural gas liquids are subsequently commingled
with crude oil.

. Any condensates and natural gas liquids produced from
associated gas at gas processing or other facilities downstream
of the measurement points.

In addition to the above, deep offshore petroleum operations and
operations in frontier acreages which are yet to be reclassified under
Section 68(3) of the PIA are not subject to hydrocarbon tax.”

“Part Il of the PIA *Section 260 (1b) of the PIA
“*Section 260 (1) of the PIA "'Section 260 (3) of the PIA
“Section 260 (1a) of the PIA ’Section 267 (1 a and b) of the PIA
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The table below highlights the hydrocarbon tax applicable in the PIA™

Type of License Hydrocarbon Tax Rate

Petroleum Mining Leases 30% of chargeable profits from crude oil
with respect to onshore and shallow water

Petroleum Prospecting 15% of chargeable profits from crude oil for
Licenses onshore and shallow water operations.
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7.3 Companies Income Tax

Under the PPTA regime, upstream petroleum operations were liable to payment of

only petroleum profits tax and do not pay companies income tax. However, under
the PIA, in addition to hydrocarbon tax, upstream petroleum operations are now
subject to companies income tax’® but provided that upstream companies that do
not convert their OPLs to PPLs or OMLs to PMLs will continue to be subject to the
PPTA regime.

In line with the above, companies’ income tax applies to all companies,
concessionaires, lessees, contractors or subcontractors involved in the upstream,
midstream or downstream petroleum operations.”

The table below highlights the current rate of companies income tax applicable to
all companies operating in Nigeria:

Type of Company Basis of Categorization (Turnover)  CIT Rate
Small Company N25 million or less 0%
Medium-Sized Over N25 million and 20%
Company less than N100 million

Large Company N100 million and above 30%

7.4 Royalties

All production of petroleum including production tests are subject to royalties on a
non-discriminatory basis with respect to all licensees and lessees. The royalties are
payable monthly into the Federation Account and verifiable by the Upstream
Commission.”

Royalties are determined monthly at the measurement point.”” The chargeable
volume for royalty is calculated by ascertaining the quantity of natural gas, crude oil,
condensates, and natural gas liquids produced in the relevant month for each field
operated by alicensee orlessee.”

"Section 260(5) of the PIA ”’Section 7(2) of the 7th Schedule to the PIA.
"*Section 302 (1) of the PIA Section 7(5) of the 7th Schedule to the PIA
*Sections 6 and 9(2) of the 7th Schedule to the PIA. ~ "Section 9(1) of the 7th Schedule to the PIA
*Section 7(1) of the 7th Schedule to the PIA.

Detail

The following are not included in the ascertainment of the chargeable volume with
respectto royalties under the PIA™:

‘ volumes burned, flared, vented with the approval of the
Upstream Commission;

’ volumes re-injected by a lessee into reservoirs for the purpose of improving
or enhancing production of crude oil or for conservation of natural gas;

. volumes used in the upstream petroleum operations to produce
electricity or heat for exclusive use in the operations of the lessee; and

. water or sediments.

Royalties may however be paid in cash or in kind subject to the discretion of the
Upstream Commission. Royalties paid in cash are ascertained based on the fiscal oil
price and the fiscal gas price.”

40
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Detail

Crude oil and condensates, the applicable royalties are based on price and on The table below outlines the rates for royalty payable based on production of gas®:
production. Whereas the royalties for natural gas and natural gas liquids produced
are based on production.”

Royalty payable based on production of gas Rate
The table below outlines rate for royalty payable by production for crude oil and Production of natural gas and natural gas liquid 5%
condensate®:

Natural gas produced and utilized domestically 2.5%

The table below outline the rate for royalty payable by price™:

Royalty based on price of crude oil and
condensate as applicable to onshore, shallow water Rate
and deep offshore operations

Below US $50 per barrel 0%

At US $ 100 per barrel 5%

Above US $ 1.50 per barrel 10%

Between US $50 and US $100 per barrel and between Determined

US $100 and US $150 per barrel. based on linear
interpolation

Frontier acreages® are not subject to royalty by price.
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7.5 Rents and Fees 7.7 Other Fiscal Provisions

In addition to royalties, holders of PPL or PML are required to pay to the Government 3

rents and production and profit shares in the amount and time prescribed in the ‘ Rty Clauses

license orlease in the PIA or regulations made by the Upstream Commission.” Any stability provision or guarantee provided by NNPC
with respect to OPLs or PMLs to be converted is null and
void.” To this extent fiscal stability clauses provided by the
NNPC in any Production Sharing Contract in relation to
OPLs and OMLs upon such conversion will be null and void

7.6 Other Fees and Levies Imposed Under the PIA

In addition to royalties, holders of PPL or PML are required to pay to the Government

rents and production and profit shares in the amount and time prescribed in the HER e PIA.
license orlease in the PIA or regulations made by the Upstream Commission. . Gaglltilization Incentive
Type Tax or Levy Person or Activity Liable Rate Companies engaged in midstream petroleum operations,

downstream gas operations and large-scale gas utilization
industries enjoy the gas utilization incentives set out under
Section 39 of the Companies Income Tax Act which
includes an initial tax-free period of 3 years, to be renewed
for 2 years subject to satisfactory performance of the
business.”

Frontier Exploration Payable as a percentage of NNPC 30%
Fund® Limited’s profit oil and profit gas

as in the production sharing, profit

sharing and risk service contracts

Nigerian Midstream Payable by wholesale customers on 0.5%

and Downstream the wholesale price of petroleum In addition to the above, companies investing in gas

Petrosl7eum Authority  and natural gas sold in Nigeria pipeline enjoy an added benefit of a tax-free period of 5

Fund years upon the expiry of the gas utilization incentives set
. out above.™

Midstream and Payable by wholesale customers on 0.5%

Downstream Gas the wholesale price of petroleum

Infrastructure Fund and natural gas sold in Nigeria™

Host Community Payable by holders of PPL and PML 3% of the actual annual

Development Trust with areas of operations located in operating expenditure for the

Fund” or appurtenant to communities. preceding financial year with

respect to upstream operations
affecting the host community for
which the HCDF was established
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Signature Bonuses™ Payable by successful bidders of As directed by the Upstream
PPL or PML upon grant of the Commission
license or lease.”

“*Section 100(1) of the PIA “Section 240(2) of the PIA “Section 302(6) of the PIA
*Section 9(4) of the PIA “Section 318 of the PIA. *'Section 302(6) of the PIA
“Section 47(2c) of the PIA *'Section 74(2((a)(I) of the PIA

“Section 52(7) of the PIA **Section 92(3)(a) of the PIA
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8. PRINCIPAL PETROLEUM LAWS AND REGULATIONS

With the PIA in force, the laws regulating activities in the oil and gas industry in
Nigeria have changed. In this Chapter, we considered the applicable laws and
regulations regulating the Nigerian petroleum industry. These laws and regulations
areas follows:

8.1 ThePIA 2021

The PIA is the principal petroleum law in force governing the exploration,
production, and distribution of petroleum in Nigeria amongst others. The new
legislation was introduced with an objective of establishing a progressive fiscal
framework that encourages investment in the Nigerian petroleum industry, provides
clarity, enhances governmentrevenue as well as ensuringa good return for investors.

The PIA hasrepealed the following pieces of legislation:

‘ Associated Gas Hydrocarbon 0il Motor Spirits

Reinjection Act, 1979 Refineries Act 1965; (Returns) Act;
and its amendments;

. Nigerian National Nigerian National Petroleum Corporation Act,
Petroleum Corporation 1977 as amended but provided that the repeal
(Projects) Act; will not take effect until when NNPC ceases to

exist under section 54 (3) of the PIA;
. Petroleum Products ‘ Petroleum Profit Tax Act will be repealed

Pricing Regulatory upon the completion of the conversion of
Agency (Establishment) OPLs and OMLs to PPLs and PML respectively
Act, 2003; in accordance with section 92 of the PIA but

provided that the repeal will apply from the
effective date to any new acreage granted
under the PIA; and
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‘ Deep Offshore and Inland Basin Production Sharing Contract Act will be repealed

upon the completion of the conversion of OPLs and OMLs to PPLs and PML
respectively in accordance with section 92 of the PIA but provided that the repeal
will apply from the effective date to any new acreage granted under the PIA.




8.2 The Department of Petroleum Resources Guidelines and Regulations

The DPR Guidelines and Regulations form integral part of the body of laws regulating the
petroleum industry in Nigeria. By the provisions of section 311 of the PIA highlighted
above, these Guidelines and Regulations will continue to have effect as existinglaws in so
far they do not conflict with the PIA pending when they are repealed, revoked or replaced
by the PIA or any subsidiary legislation made under the PIA.

There are several DPR Guidelines regulating the different petroleum industry value
chains and some include:

‘ Upstream

Procedure Guide for the Design and Construction of Oil and
Gas Surface Production Facilities;

‘ Midstream

Guidelines for the Establishment of Hydrocarbon Process
Plants (Petroleum Refinery and Petrochemicals Plant); and

‘ Downstream

Guidelines for Approval to Construct and Operate
Petroleum Products Filling Station.

More details on other applicable DPR Guidelines can be obtained from this link DPR
Guidelines - Department of Petroleum Resources

8.3 The Companies Income Tax Act
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The Companies Income Tax Act is the primary legislation governing the taxation of all
companies in Nigeria including companies undertaking upstream, midstream or
downstream petroleum operations.”

**Section 302 (1) of the PIA
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9. ENVIRONMENTAL, HEALTH AND SAFETY

In this Chapter, we highlight the principal environmental laws regulating
environmental issues in the Nigerian petroleum industry following the enactment of
the PIA. These laws and regulations include as follows:

9.1 Principal Environmental Laws

‘ The PIA 2021

' The International Convention for the Prevention of Pollution from Ships

The PIA is the principal law that regulates environmental issues in the oil and
gas sector. In this regard, section 304(3) of PIA provides that where matters
relate to the environment, the Upstream Commission and Authority shall have
responsibility over all environmental matters in respect of upstream
petroleum operations and midstream and downstream respectively exceptin
relation to environmental impact assessment which shall be in accordance
with applicable laws

‘ The Environmental Impact Assessment Act 1992

Section 2 of the Environmental Impact Assessment Act 1992 (the “EIA Act”)
sets out the legal framework for the procedure and methods of carrying out an
EIA, which should be taken into consideration before the implementation of
certain public or private projects. An EIA is required to be carried out on any
project that may significantly affect the environment, including oil and gas
projects, prior to commencing the project.

‘ The 0il in Navigable Waters Act 1968

The Oil in Navigable Waters Act was enacted to give effect to the International
Convention for the Prevention of Pollution of the Sea by Oil 1954 to 1962.
Section 1(2) prohibits the discharge of oil from a Nigerian ship into a
prohibited sea area and the discharge of oil into Nigerian waters by any vessel,
place onland or machine used for the transfer of oil from one vessel to another,
and further provides for instances where a discharge of oil will be excused.
Regulation 2 of the Oil in Navigable Waters Regulations provide for specific
equipment to be installed in every Nigerian ship other than a tanker, in order
to prevent oil pollution.

(ICPPS), 1973 and 1978 Protocol (Ratification and Enforcement) Act

This Act ratifies the ICPPS, giving it legal effect in Nigeria. The ICPPS was
established with the aim of reducing the accidental release of oil and other
harmful substances from ships, and eradicating pollution of the marine
environment caused by the release of harmful substances.

The Harmful Wastes (Special Criminal Provisions)
Act 1988 (Harmful Wastes Act)

The Harmful Wastes Act was enacted to prohibit the disposal of harmful waste
onland and territorial waters, and broadly prohibits the dumping, depositing,
transportation, importation and sale of any harmful waste.

The National Oil Spill Detection and Response Agency (Establishment)
Act 2006 (NOSDRA Act)

Section 1 of the NOSDRA Act provides the legal framework for the
management of waste discharged from oil exploration and production in
order to curb negative effects on the environment and establishes NOSDRA.
NOSDRA is under the Federal Ministry of Environment and is responsible for
coordinating the implementation of the National Oil Spill Contingency Plan
(“NOSCP”) for Nigeria in line with the International Convention on Oil
Pollution Preparedness, Response and Co-operation.
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The International Convention on Civil Liability for Oil Pollution Damage
(Ratification and Enforcement) Act 2006

This Act was enacted to give effect to the International Convention on Civil
Liability for Oil Pollution Damage 1969, which was established in recognition
of the risks posed by the transportation of oil in large quantities. It provides
for the determination of pollution liability and compensation to parties who
have suffered damage resulting from the discharge of oil from ships.

Detail

The Environmental Guidelines and Standards for the
Petroleum Industry in Nigeria (EGASPIN) 2018

The EGASPIN provides standards for environmental quality control, provide a
comprehensive document on pollution abatement technology, and to
standardize the environmental pollution abatement and monitoring
procedure. This is sought to be achieved by monitoring the discharges into the
environment in the seven stages of operations, i.e., exploration, drilling and
development, production, terminal operations, hydrocarbon processing, oil
transportation and marketing operations.

48

‘ The International Fund for Compensation of Oil Pollution Damage

The Flare Gas (P i f W Polluti Regulati 201
Ratification and Enforcement Act 2006 . e Flare Gas (Prevention of Waste and Pollution) Regulations 8

This Act was established to give effect to the International Convention on the
Establishment of an International Fund for Compensation for Oil Pollution
Damage 1971 (the Convention), which is applicable to pollution damage caused
in the territory and territorial sea of Nigeria, and provides preventive measures
that may be taken to minimize damage caused by pollution. Article 2 of the
Convention states that the purpose of the Convention is to create a fund to

The Regulations are aimed at the reduction of the environmental and social
impact of gas flare, protection of the environment, prevention of the waste of
natural resources and the creation of social and economic benefits from gas.
The PIA gives the Upstream Commission, the right to take free of charge
natural gas thatis destined for flaring at the flare stack. *

compensate contracting states that have been victims of oil pollution damage.

**Similar provision is found in section 2(1) of the Flare Gas Regulations authorizes
the federal government to take all flare gas without payment of any cost or royalty.

OIL AND GAS GUIDE, 2021 PETROLEUM INDUSTRY ACT FOCUSED
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of regulating all environmental matters in respect of upstream
petroleum operations except in relation to environmental impact
assessment. -

o Nigerian Midstream and Downstream Petroleum
Regulatory Authority

The PIA confers on the Authority with the responsibility of regulating
all environmental matters in respect of midstream and downstream
operations exceptinrelation to environmental impactassessment.

° The Federal Ministry of Environment

The Ministry of Environment exercises its powers in the area of policy
awareness, enforcement and intervention with respect to pollution and
waste management matters, coastal management and environmental
standards and regulations. The Ministry is also responsible for
conducting environmental impact assessments in respect to projects in
the oil and gas industry. It acts in collaboration with other agencies and
departments, such as the such as the newly established Upstream
Commission and the Authority, to ensure environmental protection and
the sustainable use of natural resources.

° The National Oil Spill Detection and Response Agency

The NOSDRA is an agency under the Federal Ministry of Environment
with the responsibility of coordinating the implementation of the
National Oil Spill Contingency Plan for Nigeria in line with the
International Convention on Oil Pollution Preparedness, Response
and Co-operation (OPRC) 1990. Its main role is to ensure rapid and
efficient response to oil spills, and to identify and protect high
risk/priority areas in oil-producing environments.
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This publication has been prepared for general guidance on matters of interest only, and does not constitute professional legal advice. You should not act upon the information contained in this publication without obtaining specific professional
legal advice. No representation or warranty (express or implied) is given as to the accuracy or completeness of the information contained in this publication, and to the extent permitted by law, Detail Commercial Solicitors, its partners, employees

and agents do not accept or assume any liability, responsibility or duty of care for any consequences of you or anyone else acting, or refraining to act, in reliance on the information contained in this publication or for any decision based on it.

For further information or to learn more about our oil and gas capabilities, please contact:
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DL: +234(0) 12710104 Mobile: +234 (0) 805-8202-832 Office: +234 (0) 1 2771400-5
Office: +234 (0) 12771400-5 DL: +234(0) 12771407

Office: +234 (0) 1 2771400-5

Matthew Phillip-Awolu | Associate

Oghenekevwe Ibodje | Solicitor
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